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modern necessity of the business and ethics of law firms is

the resolution of conflicts of interest, a

process that can

often become the source of difficult problems for practlcmg

attorneys. That is particularly true when they

seek waivers in

advance for potential conflicts that, while they may be anticipat-
ed, do not yet exist. The ability to foresee and address what spe-
cific conflicts may arise in the future can be a critical component

in the success of advance conflict waivers.

This article will focus on three key issues: 1) a
description of advance waivers and their use in
practice; 2) the challenges associated with the
use of advance waivers; and 3) a discussion of
several recent cases regarding advance waivers.

WHAT IS AN ADVANCE WAIVER?

Rule 1.7(a)* of the Oklahoma Rules of Profes-
sional Conduct (ORPC) states that, except as
provided in Rule 1.7(b), a lawyer shall not rep-
resent a client if the representation involves a
concurrent conflict of interest. A concurrent
conflict of interest exists if:

* The representation of one client will be
directly adverse to another client; or

» There is a significant risk that the repre-
sentation of one or more clients will be
materially limited by the lawyer’s respon-
sibilities to another client, a former client
or a third person, or by a personal interest
of the lawyer.?
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Under the ORPC, clients may give consent to
be represented by a firm in many instances,’
despite the existence of a conflict. Informed
consent to a conflict is often referred to as a
“waiver” of the conflict. Rather than simply
wait for conflicts to arise and then seek waiv-
ers, many firms now seek “advance waivers”
of future conflicts of interest.! These advance
waivers increasingly are necessary for law
firms with extensive practices because the con-
flict of any one lawyer in a firm is imputed to
every lawyer in the firm.®

Advance waivers are expressly discussed in
Comment 22 to Rule 1.7. Comment 22 states:

Whether a lawyer may properly request a
client to waive conflicts that might arise in
the future is subject to the test of paragraph
(b). The effectiveness of such waivers is
generally determined by the extent to
which the client reasonably understands
the material risks that the waiver entails.
The more comprehensive the explanation
of the types of future representations that
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might arise and the actual and reasonably
foreseeable adverse consequences of those
representations, the greater the likelihood
that the client will have the requisite under-
standing. Thus, if a client agrees to consent
to a particular type of conflict with which
the client is already familiar, then the con-
sent will ordinarily be effective with regard
to that type of conflict. If the consent is
general and open-ended, then the consent
will ordinarily be ineffective, because it is
not reasonably likely that the client will
have understood the material risks in-
volved. On the other hand, if the client is
an experienced user of the legal services
involved and is reasonably informed
regarding the risk that a conflict may arise,
such consent is more likely to be effective,
particularly if, the client is independently
represented by other counsel in giving con-
sent and the consent is limited to future
conflicts unrelated to the representation. In
any case, advance consent cannot be effec-
tive if the circumstances that materialize in
the future are such as would make the con-
flict non-consentable under paragraph (b).

In general, in order to promote the interests
of the client and counsel, an acceptable advance
waiver should:

* Advise the client of his right to consult
with independent counsel regarding the
waiver.

* Explain the risk that counsel may not be
able to exercise professional judgment
fully in the client’s interest.

* Advise the client of the potential conse-
quences that may arise in the event of an
actual conflict, including that counsel may
need to withdraw, which may result in
increased expenses and delay.

* Assure the client that all non-public, sen-
sitive proprietary or other confidential
information will remain confidential and
in particular will not be accessible by law-
yers at the firm who may handle matters
of other clients that represent a conflict.

¢ Guarantee that no lawyers on the client’s
matter will work on matters that repre-
sent a conflict to the client.

* Explain to the client the nature of the con-
flicting matters and the steps taken to
maintain confidentiality.®
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In addition, commentators have suggested
the following additional items as helpful for
effective advance waivers: 1) The waiver, if
contained in an engagement letter, should be
conspicuous; 2) include a commitment from
the lawyer to establish internal ethical screens;
3) the waiver is actually signed by the client; 4)
do not seek to waive non-waivable or extreme
conflicts; 5) include limits on the specific par-
ties or type of matters to which it applies; 6)
address existing conflicts and any specific ones
that are foreseen; 7) define related and unre-
lated matters; and 8) specify when and how the
waiver will terminate.”

Identifying and including specific adverse cli-
ents and specific matters that may arise will
increase a practitioner’s ability to predict and
obtain a favorable ruling if the advance waiver is
challenged. Counsel will need to strike a balance
as to the specificity of the waiver in consider-
ation of the facts of each case and the duty of
confidentiality owed to all clients. Accordingly,
each proposed advanced waiver should be tai-
lored to the specific circumstances presented.

SEEKING PREDICTABILITY:
CHALLENGES AND EFFECTIVENESS

There are several challenges of using advance
waivers in practice. While academics and bar
associations have focused on advance waivers
from a litigation standpoint (i.e., when are
advance waivers valid and enforceable), many
practitioners are left without much guidance
on the business aspects of seeking such waiv-
ers. Questions arise such as how insistent the
lawyer should be about the waiver and how
much should be disclosed to meet the informed
consent standard while, at the same, protecting
confidentiality.

Many in-house attorneys who review and
consider advance waiver requests resist the
inclusion of an advance waiver in an engage-
ment letter, especially a blanket advance waiv-
er. Clients also want predictability when they
consider advance waiver requests. When resist-
ing such requests, they often point to business
reasons related to what they consider unpre-
dictable and undesirable outcomes such as the
possibility of providing an advantage to a com-
petitor or the risk of inadvertent disclosure of
sensitive information. If the client does not
want to consent to a blanket advance conflict
waiver, alternative language may be used that
requires the client to review conflicts as they
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arise on a case-by-case basis and not to with-
hold consent in bad faith.

Additionally, there have been an increasing
number of challenges to the validity of advance
waivers in litigation. The question of what
exactly constitutes informed consent in the
particular circumstances at issue lies at the
heart of almost every aspect of the advance
waiver debate. Broadly speaking, waivers may
be either general or specific with regard to
either parties or subject matter. Thus there are
four typical kinds of advance waivers:*

a) specific party, specific matter;
b) specific party, general matter;
c) general party, specific matter; and
d) general party, general matter.

A waiver that is specific in both client and
matter would be the easiest to demonstrate the
existence of informed consent if challenged,
whereas a general party, general matter waiver
would obviously be the most difficult. The dif-
ficulty in dealing with broad general advanced
waivers has led to little consistency in how
courts, academics, practitioners, and bar asso-
ciations handle advance waivers, if they are
even addressed at all’ The Restatement of the
Law (Third) does not rule out advance conflict
waivers but says that they are:

subject to special scrutiny, particularly if
the consent is general. A client’s open-
ended agreement to consent to all conflicts
normally should be ineffective unless the
client possesses sophistication in the mat-
ter in question and has had the opportunity
to receive independent legal advice about
the consent.

On the other hand, particularly in a con-
tinuing client-lawyer relationship in which
the lawyer is expected to act on behalf of
the client without a new engagement for
each matter, the gains to both lawyer and
client from a system of advance consent to
defined future conflicts might be substan-
tial. A client might, for example, give
informed consent in advance to types of
conflicts that are familiar to the client. Such
an agreement could effectively protect the
client’s interest while assuring that the
lawyer did not undertake a potentially dis-
qualifying representation.”
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The Restatement notes that if a material
change in expectations that formed the basis of
the informed consent subsequently occurs, the
change must be brought to the attention of the
client and new informed consent obtained."” It
further provides that a client may revoke its
consent."”

In 2002 the ABA Model Rules of Professional
Conduct (Model Rules) were updated and
Comment 22 added to address the use of
advance waivers. First, Comment 22 empha-
sized that the primary issue with advance
waivers is the sufficiency of the client’s informed
consent.” Second, it took the position that a cli-
ent agreeing to a general subject matter waiver
will tend to lack sufficiently informed consent."
Third, it suggested a few client characteristics,
often summarily referred to as client “sophisti-
cation,” that might increase the informed nature
of the waiver” The Model Rules also provide
that clients are generally free to revoke consent
to a conflict of interest, but the effectiveness of
the revocation as to other clients depends on an
analysis of various factors. As noted earlier,
Oklahoma has adopted Comment 22 into its
Rules of Professional Conduct.”

Comment 22 is vague on the issue of general
subject-matter advance waivers. While it states
that they will ordinarily be invalid, depending
on the sophistication and the independent rep-
resentation of the client, it may be found that
there was valid consent.” ABA Formal Opinion
05-436 interpreted Comment 22 as “supporting
the likely validity of an ‘open-ended’ informed
consent if the client is an experienced user of
legal services,” and particularly if the client
had the opportunity for representation by
independent counsel in connection with the
waiver.”

The District of Columbia Bar Association’s
Legal Ethics Committee has gone even further.
In the District of Columbia, advance waivers
are valid, but they must comply with the stan-
dards of informed consent.* An advance waiv-
er by a client who has independent counsel is
presumptively valid.” The lawyer must make
full disclosure of facts of which she is aware
and she cannot seek a general waiver when she
knows of a specific impending adverse situa-
tion unless that specific instance is also dis-
closed .2 If a lawyer cannot disclose the adverse
circumstance to one client because of a duty to
maintain confidentiality of another client’s
information, the lawyer simply cannot seek the
advance waiver.®? The less specific the circum-
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stances considered by the client and the less
sophisticated the client, the less likely that
advance waiver will be valid.* The District of
Columbia Bar Association has decided that no
advance waiver of conflicts will be valid in
matters substantially related even if it is
reviewed by independent counsel.”

In Formal Opinion 2006-1, the Association of
the Bar of the City of New York Committee on
Professional and Judicial Ethics acknowledged
that:

[a] law firm may ethically request a client
to waive future conflicts if (a) the law firm
makes appropriate disclosure of, and the
client is in a position to understand, the
relevant implications, advantages, and
risks, so that the client may make an
informed decision whether to consent, and
(b) a disinterested lawyer would believe
that the firm can competently represent the
interests of all affected clients.”

What is interesting about this opinion is that
it leaves the door open to advance waivers of
conflicts in substantially related matters so
long as the attorney safeguards each “client’s
confidences and secrets and . . . ensure[s] that
those confidences and secrets are not used to
the respective client’s disadvantage.”” This
treatment of substantially related matters
stands in contrast to the District of Columbia
Bar Opinion which does not allow waivers in
those situations.

INCREASING PREDICTABLE OUTCOMES:
RECENT DECISIONS

The United States District Court for the
Northern District of Texas decided a case ear-
lier this year, holding a general advance waiver
as to both client and subject-matter was valid
when it was signed by a sophisticated client’s
in-house counsel in a matter that was not sub-
stantially related to the matter for which the firm
previously represented the client” The court
applied the stricter Model Rules rather than the
more permissive Texas state ethics rules. Even
s0, the court concluded that when a sophisticat-
ed client is represented by independent counsel,
the consent given to a general advance waiver
may be considered “informed.”*

The circumstances surrounding the case were
as follows: Galderma retained the law firm
Vinson & Elkins (V&E) in 2003 for advice on
employment and benefit issues.* The firm sent
Galderma an engagement letter with an ad-
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vance waiver included, which was agreed to
and signed by Galderma’s general counsel.”

We understand and agree that this is not an
exclusive agreement, and you are free to
retain any other counsel of your choosing.
We recognize that we shall be disqualified
from representing any other client with
interest materially and directly adverse to
yours (i) in any matter which is substan-
tially related to our representation of you
and (ii) with respect to any matter where
there is a reasonable probability that confi-
dential information you furnished to us
could be used to your disadvantage. You
understand and agree that, with those
exceptions, we are free to represent other
clients, including clients whose interests
may conflict with ours in litigation, busi-
ness transactions, or other legal matters.
You agree that our representing you in this
matter will not prevent or disqualify us
from representing clients adverse to you in
other matters and that you consent in
advance to our undertaking such adverse
representations.®

In 2012 Galderma, represented by other firms,
filed a patent infringement suit against Act-
avis, a long time client of V&E.* Upon learning
of Galderma’s suit, V&E decided to terminate
their attorney-client relationship with Galder-
ma and represent Activis in this suit. Galderma
moved to disqualify V&E from representing
Actavis.” The court denied that motion.

In its analysis the Galderma court separated
the question of informed consent into two
inquiries:*

1. Is the information the law firm disclosed
adequate for a client to form informed
consent; and

2. If so, is the disclosure adequate for the
particular client.

The court relied on Model Rule 1.0(e) to
answer the first inquiry and identified the fol-
lowing three factors as critical to its analysis of
the advance waiver:”

1. Agreement to a proposed course of con-
duct;

2. Explanation about the material risks
involved in waiving future conflicts; and

3. Communication of adequate alternatives
to the proposed course of conduct.
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In the situation before it, the Galderma court
concluded thatall three of those factors weighed
in favor of finding informed consent. The
waiver identified a course of conduct: V&E
had broad freedom to represent clients that
would result in conflicts of interest, except in
cases that are substantially related to the work
done for Galderma.* The waiver explained the
risk: V&E could represent a client directly
adverse to Galderma.” Finally the waiver iden-
tified an alternative: Galderma could choose to
retain other counsel rather than V&E.* With
these three factors satisfied, the court found
that this waiver may be adequate in some situ-
ations to find informed consent.”

The second part of the analysis is whether in
this particular case V&E’s disclosures were
adequate for Galderma. Relying on Comment
22 to Rule 1.7, the specific factors relevant to
this question used by the court included the
client’s level of sophistication and its use of
counsel independent of the firm issuing the
waiver.” The court noted that it makes no dif-
ference if the review of the waiver comes from
an independent lawyer in the client’s own legal
department or from outside independent coun-
sel.® Informed consent is an objective standard
to establish if there was adequate disclosure
and understanding, it does not require the cli-
ent to actually intend to consent to the future
conflicts that ultimately happen.*

Galderma distinguished a contrary decision
reached by a New Jersey federal court in Cel-
gene Corp. v. KV Pharm. Co.,* a case with similar
facts. The advance waiver in Celgene specifi-
cally outlined that the firm could participate in
litigation that was directly adverse to the cli-
ent. Even though the waiver was reviewed
and signed by the client’s general counsel, the
court in Celgene held that that was not sufficient
and relied on New Jersey’s stricter “full disclo-
sure and consultation” standard that requires
lawyers to inform clients of the specific details of
all foreseeable areas of conflict even if they are
already sophisticated.” In contrast to this, the
court in Galderma noted that the Model Rules do
not require additional consultation when a client
is already aware of sufficient information
required for informed consent* Additionally,
the court disagreed that an advance waiver
needs to identify specific subject matters or
adverse clients.*” While that information may be
helpful for proving informed consent, it is not
required under Galderma. The Galderma court
was careful to note that although the general
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language used in the advance waiver would
not be adequate in many cases, in this case it
was adequate because of the client’s high level
of sophistication in legal matters and the use of
large law firms, as well as the fact that the cli-
ent’s general counsel had signed the waiver.”
This decision strengthens the value of advance
waivers in Texas and may serve as a model for
other courts applying the Model Rules.”

Another recent decision, Macy’s Inc. v. J.C.
Penney Corp. Inc.” upheld a trial court order
which declined to disqualify Jones Day from its
representation of Macy’s in contract interfer-
ence litigation against another firm client, J.C.
Penney, based on an advanced conflict waiver
signed by J.C. Penney when it had asked Jones
Day to represent it in connection with some
Asia trademark matters.”

In defending against J.C. Penney’s efforts to
disqualify it, Jones Day relied on the express
language of an engagement with ]J.C. Penney
which addressed future conflicts of interest.™
The engagement letter explained that Jones
Day might represent other clients against J.C.
Penney in litigation so long as those matters
were not substantially related to any of our
other engagement on behalf of ].C. Penney.” Id.
Further, the letter sought confirmation that J.C.
Penney would not attempt to disqualify Jones
Day based on its representation of J.C. Penney
and that J.C. Penney had been advised of and
affirmatively waived any conflicts related to
Jones Day’s representation of it.** Id. In addi-
tion Jones Day cited New York City Formal
Ethics Op. 2006-1 (2006), which specified that a
law firm may seek an advance waiver from a
client, even in the same matter.”

The fact is that “Jones Day informed [Macy’s]
about potential conflicts, and [Macy’s] waived
its right to protest thereto.”” Also emphasized
by the appellate court was language in the
engagement letter noting that other Jones Day
clients may be business competitors of ].C.
Penney with contrary business interests who
might retain Jones Day in litigation or transac-
tions “in which such client’s interests are or
potentially may become adverse to J.C. Pen-
ney’s interests.” It was important to the court
that the engagement letter expressly explained
that Jones Day could not represent J.C. Penney
unless it confirmed in writing that it was agree-
able to such an arrangement and agreed to
waive any conflict.® Finally, the court also
noted that the engagement letter contained the
following language: “Note that your instruct-
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ing us or continuing to instruct us on this [Asia
trademark] matter will constitute your full
acceptance of the terms set out above and
attached.”® It had been undisputed that Jones
Day continued to represent J.C. Penney on the
Asia trademark issues after the engagement
letter.® Therefore, the court concluded that J.C.
Penney had “accepted the terms of the agree-
ment, including waiver of the alleged conflict
at issue.®

If Galderma and Macy's establish a permissive
view of advance waivers then McKesson Infor-
mation Solutions, LLC v. Duane Morris, LLP™ sets
the other end of the spectrum. Not only does
this decision discuss the validity of an advance
waiver, it also addresses choice of law for eth-
ics rules, when two representations are substan-
tially related, and when representing a corpo-
rate parent also results in representation of a
corporate affiliate.” In McKesson, Duane Morris
was substituted as lead counsel representing
two individuals in an AAA arbitration proceed-
ing brought against McKesson Information
Solutions, LLC. At the same time, Duane Morris
was also representing two other McKesson
affiliates in a separate bankruptcy action. In
connection with its representation of the McKes-
son entities in the bankruptcy matter, Duane
Morris had sent an engagement letter to its cli-
ent. That letter had not only sought to distin-
guish between various McKesson entities, but it
included an advance conflict waiver.

After first undertaking a detailed factual
analysis of the relationship between the vari-
ous McKesson entities and concluding that
they should be viewed as a single entity for
conflicts purposes, the court evaluated the lan-
guage in the engagement letter which Duane
Morris sought to enforce as an advance waiver.
It read:

Given the scope of our business and the
scope of our client representations through
our various offices in the United States and
abroad, it is possible that some of our pres-
ent or future clients will have matters
adverse to McKesson while we are repre-
senting McKesson. We understand that
McKesson has no objection to our repre-
senting parties with interests adverse to
McKesson and waive any actual or poten-
tial conflict of interest as long as those
other engagements are not substantially
related to our services to McKesson.
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We agree, however, that McKesson’s con-
sent to, and waiver of, such representation
shall not apply in any instance where, as a
result of our representation of McKesson,
we have obtained proprietary information
of a non-public nature, that, if known to
such other client, could be used in any such
other matter by such client to McKesson’s
material disadvantage or potential material
disadvantage. By agreeing to this waiver of
any claim of conflicts as to matters unre-
lated to the subject matter of our services to
McKesson, McKesson also agrees that we
are not obligated to notify McKesson when
we undertake such a matter that may be
adverse to McKesson.*

McKesson brought a separate action in Geor-
gia state court for the specific purpose of dis-
qualifying Duane Morris from its representa-
tion of the individuals in the arbitration. In
defending against disqualification, Duane Mor-
ris relied on the advance waiver provisions in
its engagement letter. In evaluating the enforce-
ability of the waiver specifically, the McKesson
court held the waiver was “inadequate and
thus invalid as a matter of Georgia law because
it [was] not a knowing waiver that identifie[d]
the specific adverse clients and details of ad-
verse representation.”” Because the waiver did
not “refer to any particular parties or circum-
stances under which adverse representation
would be undertaken,” the client “could not
have reasonably anticipated that [Duane Mor-
ris] would actually consider representation of
the Smiths in the concurrent action where the
adverse party [was] attacking McKesson Cor-
poration products and accusing it of fraudu-
lent conduct.”® To support its holding the
court quoted Worldspan L.P. v. The Sabre Group
Holdings, Inc.® In Worldspan, the waiver stated
that it applied to an “adverse matter” and the
court concluded that language was not suffi-
ciently explicit to cover adverse litigation.”
Both the Worldspan and the McKesson decisions
have been heavily criticized by practitioners
and academics, but they both remain good law
in Georgia, at least.”

CONCLUSION

Advance waivers serve as a useful tool for
firms with expansive practices. They can miti-
gate the risk of disqualification and set the
expectations of clients, but several courts have
seen them as abusive tools to enhance firm
profits at the expense of the reputation of the
profession. The few cases that address the issue
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of advance waivers highlight the need to be
aware of the “sophistication” of the client and
to consider what matters courts may find to be
“substantially related.” While some courts
have held that waivers that are general in both
subject matter and client are valid, other courts
have taken a very harsh view of such waivers.
Based on the aforementioned cases and ethics
opinions, the standard for the use of advance
waivers in practice remains less than complete-
ly clear. However, predicting a successful out-
come with an advance waiver can be hopefully
enhanced by using some of the suggestions
mentioned here.
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