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Legal landmines in a digital world

Through technaolo-
gy advancements,
the marketing world
has adapted to the
Wiy CONSUMmers com-
municate, shop and
spend.  Marketers
find ways to grab the
altention of andienc-
es and stand out in
the barrage of infor-
mation, images, sounds and opinions
constantly  pummeling  consumers
through social media, streaming music,
podcasts and blogs. Hand-in-hand with
the advance of technology and new
ways to inform and attract consumers
comes new risks of legal liabilities,

Celebrity endorsements are popular
in advertising. Shaquille O'Neal pro-
motes insurance, and Jennifer Garner
pushes credit cards. As celebrities are
on social media all the time, it is tempt-
ing for a marketer to use the digital
presence of a celebrity to promote their
product or service.

For example, when Kim Kardashian
used vampire facials on her family’s re-
ality TV show, an Alabama doctor used
her name and image to promote his prac-
tice. However, the doctor didnt have
permission, and Kardashian sued him
for violation of copyright, trademark and
publicity rights, and false endorsement.
While celebrity images are available on-
line, they are not free for marketers to
use for their own commercial purposes.
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On the other hand, while a person has
a right to control their own publicity,
they don'l necessarily have a right Lo use
a photo of themselves taken and owned
by someone else. In an interesting twist,
photos of Liam Hemsworth taken while
on location for a film, were licensed ex-
clusively to the Daily Mail. Yel, one of
these photos appeared (withoul its copy-
right information) on one of Hemsworth's
social media accounts. The Daily Mail
sued Hemsworth for copyright infringe-
ment. Other celebrities are facing simi-
lar issues with paparazzi photos repost-
ed on their own social media accounts.

With technology advancements, in-
fringement opportunities abound. It is
easy to obtain, edit and convert images,
videos and music found in the digital
world, and since social media is so in-
formal, there’s plenty of content from
which to choose. Often people using so-
cial media are not up-to-date on intel-
lectual property (IP} laws and don't re-
alize they are infringing on others'
rights. Further, drafting of IP laws has
not caught up with current technology,
so many of these disputes have uncer-
tain legal outcomes.

Even a big company such as Miller-
Coors {now Molson Coors Beverage
Company) is not exempt from falling
into the 1P law maze. MillerCoors
sponsored a festival at which Jason
Mraz performed. After the festival,
MillerCoors posted a portion of Mraz's
performance in an Instagram ad, Mraz

sued MillerCoors for copyright, Lan-
ham Act and publicity rights violations,
MillerCoors defended stating it had ob-
tained rights Lo the festival and video
assets from the festival promoter. This
case points oul an important issue for
event advertisers/sponsors. When con-
tracting lor rights in works arising from
an event, the sponsor should confirm
all additional rights of the artists/per-
formers are cleared, bevond the rights
owned by the festival organization.
Social media influencers are also a
digital age marketing tool, and they
provide a cost-effective way to get pub-
licity of products to a large audience.
While the influencer ad has been sub-
ject to false and deceptive advertising
laws, the FTC has recently released
new rules regarding disclosures the in-
fluencer is required to make. Similarly
client testimonials are obligated to dis-
close their payment arrangements as
well as make sure the testimonial re-
flects the typical consumer experience.
As technology advances present new
ways to interact with each other and
experience art, the law must eveolve to
address the new situations created by
changing technology. Those invelved in
marketing should be diligent in investi-
gating the rights of the works they use
to present their products and services
to their target audience. b
Grace Johnson is special counsel with Hall Estillin Fay-
etteyille, She can be reached at gjohnson@haliestill
com, The opinions expressed are those of the author,
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